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STATEMENT OF THE CASE

Nature of the Case
Aristeo Gomez Martinez appeals from the district court's order summarily
dismissing his petition for post-conviction relief. This Reply Brief addresses the State's
contention that Hoffman v. State, _

Idaho ___ , 277 P.3d 1050 (Ct. App. 2012),

forecloses Mr. Martinez's claim on appeal.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Martinez's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.

1

ISSUE
Did the district court err by summarily dismissing the claim that counsel was ineffective
for failing to appeal from the denial of Mr. Martinez's Idaho Criminal Rule 35 motion?

2

ARGUMENT
The District Court Erred By Summarily Dismissing The Claim That Counsel Was
Ineffective For Failing To Appeal From The Order Denying Mr. Martinez's Idaho
Criminal Rule 35 Motion
Mr. Martinez asserts that the district court erred by summarily dismissing his
claim that counsel was ineffective for failing to file an appeal from the denial of his Idaho
Criminal Rule 35 motion. This Reply Brief addresses the State's contention that

Hoffman v.

State,

Idaho _,

277 P.3d

1050 (Ct. App. 2012), forecloses

Mr. Martinez's claim on appeal.
The State has asserted that Hoffman, "clearly requires a post-conviction
petitioner alleging that his attorney disregarded specific instructions to file a notice of
appeal to also allege that the request was made 'within the requisite time period' for an
appeal; otherwise, the claim is subject to summarily dismissal." (Respondent's Brief,
p.6 (citing Hoffman, _Idaho at _, 277 P.3d at 1060).)
Mr. Martinez brought his claim, "without citing Hoffman."

The State also asserts
(Respondent's Brief, p.5.)

However, a review of the actual language in Hoffman referenced by the State indicates
that Hoffman does not hold what the State asserts that it does.
In Hoffman, the petitioner asserted that his trial attorney was ineffective by failing
to adequately consult with him regarding an appeal and by failing to file a notice of
appeal despite a request to do so. Hoffman, _

Idaho at_, 277 P.3d at 1059. After

citing the applicable law, which says nothing of a requirement that a petitioner allege
that the request was made within the time period to file an appeal, the Court of Appeals
stated:
The district court summarily dismissed Hoffman's claim, finding the
allegation that Hoffman specifically requested Mallard to file an appeal
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was "disproved by the record." The district court pointed out that the letters
to and from Mallard (which Hoffman provided as support for his claim)
include no request that Mallard file a direct appeal. We agree that none of
the exhibits support Hoffman's contention that he requested Mallard to file
an appeal within the requisite time period, and so, to the extent Hoffman
asserted he requested Mallard file a notice of appeal through the attached
letters, the letters themselves prove this is not true. Thus, there is no
genuine issue of material fact as to whether Mallard rendered deficient
performance in refusing an explicit request from Hoffman to file a direct
appeal.
Id. at_, 277 P.3d at 1060. The court then addressed a different issue.

The actual holding in Hoffman is, therefore, that summary dismissal was
appropriate because the letters proved that the petitioner did not make a request for an
appeal. While the court noted that the letters did not indicate that a timely request was
made, the Court of Appeals did not graft an additional element to Mr. Martinez's prima
facie case. The law with regard to Mr. Martinez's claim is set forth in Beasley v. State,

126 Idaho 356, 360 (Ct. App. 1994), and Roe v. Flores-Ortega, 528 U.S. 470, 478
(2000). Pursuant to Beasley, "[w]here a criminal defendant advises his or her attorney
of a desire to appeal, and the attorney fails to take the necessary steps to file an appeal,
such a defendant has been denied his or her constitutional right to the effective
assistance of counsel at a critical stage of the proceedings." Beasley, 126 Idaho at 360.
Pursuant to Roe, "[i]f counsel has consulted with the defendant, then counsel performs
in a professionally unreasonable manner only by failing to follow the defendant's
express instructions with regard to an appeal."

Roe, 528 U.S. at 478.

Thus,

Mr. Martinez was only required to assert that he made a request for an appeal and that
counsel did not file one. Of course, if it were subsequently proven by the State that the
request was made after the time for appeal expired, a petitioner would not be entitled to
relief; but Mr. Martinez made the requisite showing sufficient to survive summary
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dismissal. The Court of Appeals did not change the law in Hoffman; it simply noted that
Mr. Hoffman asserted that he made a timely request but that the letters proved this not
to be true - not because the request was not timely made, but because the request was
not made at all. The State thus reads too much into Hoffman.
Therefore, taking all reasonable inferences in Mr. Martinez's favor as the nonmoving party, he raised a genuine issue of material fact sufficient to survive summary
dismissal. 'This Court liberally construes the record in favor of the party opposing the
motion for summary judgment and draws any reasonable inferences and conclusions in
that party's favor." Jensen v. State, 139 Idaho 57, 61 (2003).

Mr. Martinez raised a

genuine issue of material fact and therefore the district court erred by summarily
dismissing Mr. Martinez's claim.
CONCLUSION
Mr. Martinez requests that the district court's order summarily dismissing his
petition for post-conviction relief be reversed and his case remanded for further
proceedings.
DATED this 30 th day of November, 2012.

JUSTIN M. (CORTIS
Deputy Sttf Appellate Public Defender

5

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 30 th day of November, 2012, I served a true and
correct copy of the foregoing APPELLANTS REPLY BRI
by causing to be placed a
copy thereof in the U.S. Mail, addressed to:
ARISTEO GOMEZ MARTIN
INMATE #86227
ICC
PO BOX 70010
BOISE ID 83707
MICHAEL R CRABTREE
DISTRICT COURT JUDGE
E-MAI
BRIEF
TIM J SCHNEIDER
MINI-CASSIA PUBLIC DEFEN
E-MAI
BRIEF

R OFFICE

KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
PO BOX 83720
801
ID 83720-0010
Hand delivered to Attorney General's mailbox at Supreme Court.

Administrative Assistant
JMC/eas

6

